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I. Chapter Overview

This chapter discusses the immigration benefits available for human trafficking victims under federal 
immigration law and how state court matters might affect an immigrant human trafficking victim’s 
eligibility for those benefits.  In particular, state criminal court cases involving immigrant human 
trafficking victims can either negate the victim’s eligibility for benefits or provide opportunities for 
the state courts to assist those victims in obtaining benefits.

Along with all the means of coercion available to traffickers discussed in other chapters of this HT 
Guide, non-citizen status can potentially provide a trafficker with an additional means of coercion 
through the threat of deportation.  Undocumented immigrants are at the greatest risk of being 
deported, but even non-citizens who are in the United States lawfully may become deportable under 
federal immigration law in a variety of ways, including by conviction of one of a long list of crimes, 
some of which may be misdemeanors under state law, overstaying a visa, leaving an employer 
specified in a temporary work visa, and engaging in certain other activities.

Federal immigration law contains benefits that can provide protection for immigrant human 
trafficking victims.  For undocumented immigrants, the immigration benefits for human trafficking 
victims provide a pathway to temporary lawful status and ultimately lawful permanent resident (LPR) 
status.  In addition, human trafficking victims who are in the United States lawfully on the basis of 
temporary status (e.g., holders of temporary work visas and other non-immigrant temporary visas, 
refugees) may be eligible for benefits to protect them from deportation and to put them on a path 
to lawful permanent resident status.

This chapter discusses those benefits, their eligibility requirements, and how state court cases can 
affect a victim’s ability to meet those requirements.  The remainder of this chapter is divided into the 
following sections:

OO Section II presents an overview of benefits for human trafficking victims under federal immigration 
law.  This section will discuss: (1) Continued Presence, (2) T non-immigrant status (the T visa), (3) U 
non-immigrant status (the U visa), (4) Violence Against Women Act (VAWA) self-petitioner, and (5) 
Special Immigrant Juvenile Status (SIJS).  It also describes certain limitations and consequences 
for immigrant human trafficking victims under federal laws.  This will discuss: (1) eligibility to work; 
(2) eligibility for public benefits; and (3) the effects of state criminal convictions on immigration 
status and eligibility for federal immigration benefits.

OO Section III addresses: (1) the court’s role in assisting human trafficking victims who have been 
coerced into committing criminal acts; (2) assuring that immigrants receive appropriate and 
effective legal assistance; (3) the uses of court records; (4) the court’s role in documenting 
eligibility for federal immigration protections; (5) referral to services; (6) issues of safety for 
trafficking victims in court; and (7) ethical issues in assisting trafficking victims.

OO Section IV presents indicators for recognizing a potential immigrant human trafficking situation 
and how judges and other justice system officials might determine whether an individual in court 
is a potential trafficking victim.  
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OO Section V provides links to additional tools and 
resources, including: 

OQ a series of information cards developed 
by the Human Trafficking and the State 
Courts Collaborative aimed at providing 
judges and other justice system officials an 
overview of definitions and forms of human 
trafficking, approaches to addressing human 
trafficking, strategies for state courts to deal 
with traffickers and victims, assessing and 
measuring the effects of human trafficking 
cases on the courts, identifying human 
trafficking cases, protections for immigrant 
human trafficking victims, assisting trafficking 
victims facing criminal charges, and assisting 
juvenile trafficking victims;

OQ forms and instructions provided by the United 
States Citizenship and Immigration Services (USCIS) for immigrant human trafficking victims 
applying for immigration protections;

OQ websites of related organizations specializing in researching and analyzing human trafficking 
issues;

OQ websites of organizations working with immigrants; and

OQ the website of the Human Trafficking and the State Courts Collaborative and the separate 
websites of the members of the collaborative.

II. Federal Immigration Protections for Human Trafficking Victims

The following discussion presents the eligibility requirements for the primary protections in federal 
immigration law for victims of human trafficking.  The protections all allow the victim to remain in 
the United States on a temporary basis and, with the exception of continued presence, provide a 
defined pathway for the victim to apply for lawful permanent resident status and eventual citizenship.

Continued Presence 22 U.S.C. § 7105(c)(3)

A federal law enforcement official may request a grant of Continued Presence for an immigrant by 
application to the Law Enforcement Parole Branch (LEPB) of Immigration Customs Enforcement (ICE) 
stating that the immigrant is a victim of a severe form of trafficking who may be a potential witness 
to such trafficking.  The application may be filed by a Federal law enforcement official on behalf of a 
state or local law enforcement official.  Continued Presence is initially granted for one year and may 
be renewed in one-year increments.

www.htcourts.org
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T Non-Immigrant Status (T Visas) 8 U.S.C. § 1101(a)(15)(T)

T non-immigrant status, also referred to as the T visa, is a non-immigrant status available for 
individuals who have been victims of human trafficking and meet the following requirements.  The 
person:

OO is or has been the victim of severe trafficking, as defined below;

OO is physically present in the United States or its territories as a result of the trafficking;

OO if 18 years of age or above, is complying with any reasonable request for assistance in the 
investigation or prosecution of traffickers; and

OO would suffer extreme hardship involving unusual and severe harm upon removal.

The T visa requires application to the USCIS.  There is no specific requirement in federal immigration 
law that the applicant for a T visa obtain a certification from a state court judge that the person 
is a victim of human trafficking.  Such a certification, however, is recommended by USCIS, and 
may serve as primary evidence that the applicant is a victim of trafficking and has complied with 
reasonable requests from law enforcement, to support a determination that the applicant meets 
the requirements to be eligible for a T visa.  It may be particularly important if the trafficker is being 
prosecuted under a lesser charge.

To be eligible for a T visa, the applicant must also meet the requirements of admissibility.  The 
requirements for admissibility are discussed later in this chapter.  Federal immigration law permits 
USCIS to waive most of the requirements of admissibility, and in particular requirements based 
on criminal convictions rendering the person inadmissible that were caused by or related to 
victimization as a result of the trafficking.  See 8 U.S.C. § 1182(d)(13).  Some requirements may not 
be waived, including some security-related grounds, international abduction, and renunciation of 
citizenship by a former citizen to avoid taxation.

The T visa also allows certain family members accompanying or following to join the victim to enter 
as well, including parents if the victim is under the age of 21.

The maximum length of stay under the T visa status is four years 
unless extended.  The holder of a T visa is eligible to apply 
for lawful permanent resident status if he or she has been 
continuously in the U.S. in T visa status for three years, is 
admissible and of good moral character, has suffered 
extreme hardship, and is complying with requests for 
help from law enforcement.  See 8 U.S.C. § 1255(l)(1)(B).  

Under U.S. federal law, sex trafficking is defined as the 
recruitment, harboring, transportation, provision, or 
obtaining of a person for the purposes of a commercial 
sex act, 22 U.S.C. § 7102(9).  
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The term “severe forms of trafficking in persons,” as required for a T visa, means:

OO sex trafficking in which the commercial sex act is induced by force, fraud, or coercion, or in which 
the person induced to perform such an act has not attained 18 years of age, 22 U.S.C. § 7102 (8)
(A); or

OO the recruitment, harboring, transportation, provision, or obtaining of a person for labor or 
services, through the use of force, fraud, or coercion for the purposes of subjection to involuntary 
servitude, peonage, debt bondage, or slavery, 22 U.S.C. § 7102(8)(B).

Under the Trafficking Victims Protection Act, a person under the age of 18 who is induced to perform 
a commercial sex act is considered a victim of severe trafficking.

The term “coercion” is defined in 22 U.S.C. § 7102 (2) as:

OO threats of serious harm to or physical restraint against any person;

OO any scheme, plan, or pattern intended to cause a person to believe that failure to perform an act 
would result in serious harm to or physical restraint against any person; or

OO the abuse or threatened abuse of the legal process.

There is no definition of “fraud” in 22 U.S.C. § 7102, but the federal crime of fraud is defined in 18 
U.S.C. § 1001 as, in any matter within the jurisdiction of the executive, legislative, or judicial branch of 
the Government of the United States, knowingly and willfully:

OO falsifying, concealing, or covering up by any trick, scheme, or device a material fact;

OO making any materially false, fictitious, or fraudulent statement or representation; or

OO making or using any false writing or document knowing the same to contain any materially false, 
fictitious, or fraudulent statement or entry.

Generally under state law, fraud is defined as the intentional and knowing concealment or false 
representation of fact by words or conduct to induce another to act to his or her legal detriment.

U Non-Immigrant Status (U Visas) 8 U.S.C. § 1101(a)(15)(U)

A victim of human trafficking may also qualify for U non-immigrant status, also referred to as a U 
visa, in some circumstances, on application to USCIS.  The U visa is a non-immigrant visa available to 
undocumented individuals who meet the following requirements:

OO the individual has suffered severe physical or mental abuse as a result of being a victim of certain 
enumerated criminal activity (see below);

OO the individual has information about the criminal activity and has been, is being, or is likely to be 
of help to a federal, state, or local investigation or prosecution of the criminal activity; and

OO the individual has certification from a federal, state, or local judge, prosecutor, law enforcement 
officer, or other justice system official involved in investigating or prosecuting the criminal activity 
that he or she has been, is being, or is likely to be of help to the investigation or prosecution of 
the criminal activity.  State court judges should be particularly aware that they can provide the 
certification.
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To be eligible for a U visa, the applicant must also meet the requirements of admissibility.  The 
requirements for admissibility are discussed later in this chapter.  Federal immigration law permits 
USCIS to waive most of the requirements of admissibility in determining eligibility for the U visa, and 
the waiver is not limited to convictions for crimes related to victimization from human trafficking.  
See 8 U.S.C. § 1182(d)(14).  Some requirements may not be waived, including some security-related 
grounds, international abduction, and renunciation of citizenship by a former citizen to avoid 
taxation.

The rights of the U visa holder include the following:

OO The maximum length of the U visa is four years unless extended.

OO The U visa holder may apply for any other immigration benefit or status for which he or she  
is eligible.

OO The holder of a U visa is eligible to apply for lawful permanent resident status after three 
years of continuous residence in U visa status.  To be eligible for a change in status to lawful 
permanent resident, a U visa holder must also meet the requirements for admissibility under 
federal immigration law, not refuse to cooperate with reasonable requests for assistance by law 
enforcement, and the change must be justifiable on humanitarian grounds.  A variety of criminal 
convictions can make a person inadmissible.

OO The U visa holder may apply for certain qualifying family members to obtain U visa status as well.

The U visa applies to the following specified list of crimes, many of which could be involved with 
human trafficking: rape; torture; trafficking; incest; domestic violence; sexual assault; abusive 
sexual contact; prostitution; sexual exploitation; female genital mutilation; being held hostage; 
peonage; involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false 
imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; 
obstruction of justice; perjury; stalking; fraud in foreign labor contracting; or attempt, conspiracy,  
or solicitation to commit any of the above mentioned crimes.

VAWA Self-Petitioner 8 U.S.C. § 1101(a)(51) and 8 U.S.C § 1154(a)

Immigration law provides that an immigrant married to an abusive U.S. citizen or lawful permanent 
resident (LPR), a child of an abusive U.S. citizen or LPR, or the parent of an abusive U.S. citizen son or 
daughter may self-petition for LPR status without the cooperation of the U.S. citizen or LPR spouse, 
parent, son or daughter if:

OO the spouse has been battered or subjected to extreme cruelty by citizen or lawful permanent 
resident spouse;

OO the child has been battered or subjected to extreme cruelty by citizen or lawful permanent 
resident parent;

OO the child (whether abused or not) of a parent who was abused by a U.S. citizen or permanent 
resident spouse;  

OO the parent has been battered or subjected to extreme cruelty by a U.S. citizen son or daughter;

OO the act or threatened act was one of extreme cruelty, including physical violence, sexual abuse, 
forced detention, emotional abuse, or psychological abuse against the petitioner;
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OO the abused family member lived at some point in time with the abuser, in or out of the United 
States;

OO if the petitioner is self-petitioning based on abuse by a spouse, the marriage must have been 
legal and valid in the location in which it took place;

OO for abused children, they must be unmarried and under the age of 21, although certain 
exceptions are available for abused children to self-petition up to age 25; and

OO the petitioner is of good moral character.

VAWA protection can apply to an immigrant human trafficking victim if the extreme cruelty is due to 
being a victim of human trafficking.

Special Immigrant Juvenile Status (SIJS)  8 U.S.C. § 1101(a)(27)(J)

A trafficked juvenile who is also an undocumented immigrant may be eligible for lawful permanent 
residence through Special Immigrant Juvenile status (SIJS) under certain conditions specified by 
Federal immigration law.  The juvenile must file an application with the USCIS for the grant of SIJS, 
and the granting of status is discretionary with USCIS.  Any unmarried person under the age of 21 
who meets the conditions listed below may apply for SIJS.

For eligibility for SIJS, there must be findings entered and signed by a court in the United States 
with juvenile jurisdiction that:

OO the juvenile is declared dependent on the court or is legally placed in the custody of an agency 
or department of a state or is legally committed to the care of an individual or entity appointed 
by the state or a juvenile court located in the United States;

OO reunification with one or both parents is not viable due to abuse, neglect, or abandonment or a 
similar basis found under state law; and

OO it would not be in the best interest of the juvenile to be returned to the juvenile’s or parent’s 
previous country of nationality or country of last habitual residence.

The law defines a juvenile court as a court located in 
the United States having jurisdiction under state law 
to make judicial determinations about the custody 
and care of juveniles.  This means that a variety of 
courts can fit this definition including courts that 
handle dependency, delinquency, guardianship, and 
adoption proceedings. 
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A juvenile applying for SIJS must also apply for adjustment to lawful permanent resident status, so 
most of the grounds for inadmissibility also apply.  An immigrant juvenile who engages in any of the 
following areas of conduct may be ineligible for adjustment of status:

OO known or reasonably believed to have engaged in drug trafficking, unless coerced;

OO being a drug addict or abuser;

OO having engaged in prostitution;

OO violation of a protection order;

OO false claim to U.S. citizenship; or

OO behavior showing a physical or mental condition that poses a current threat to self or others.

Most of these grounds, however, may be waived.  Other conduct such as violent offenses, sex 
offenses, and gang activity are particularly problematic, as they often can lead to discretionary denial 
of SIJS and other immigration protections.

Because traffickers may force the victims into committing these and other crimes, including selling 
drugs for the trafficker, stealing, or even assisting the trafficker in recruiting other victims, it turns the 
trafficking victim into a trafficker as well.  This makes it difficult to recognize juvenile criminal behavior 
that is the result of victimization rather than criminal intent.  If a trafficked girl also engages in other 
illegal activities for her traffickers, such as selling drugs or recruiting other girls for prostitution, that 
additional criminal behavior, if admitted to in a delinquency hearing, could also make the victim 
ineligible for SIJS or discretionary immigration benefits, including naturalization after the juvenile 
attains the age of 18 years.

The above eligibility requirements for adjustment of status can become especially problematic in 
circumstances where the state court is unable to provide services to a juvenile offender unless the 
court has an adjudication on which to justify requiring the juvenile to enter a treatment program.  
For example, there may be no secure housing available for a juvenile victim of sex trafficking unless 
the juvenile is adjudicated for prostitution and sentenced to a juvenile detention facility.  The 
adjudication, which is aimed at protecting the juvenile, may end up making an immigrant juvenile 
ineligible for SIJS or other discretionary immigration benefits, including naturalization after the 
juvenile attains the age of 18 years.

Some states have options for certain juveniles charged with prostitution to be classified as sexually 
exploited juveniles and sent to diversion programs rather than being adjudicated delinquent of 
prostitution.  New Jersey, for example, makes it an affirmative defense to a charge of prostitution 
that the defendant was either a victim of human trafficking or under the age of 18 at the time of 
commission of the act.
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Eligibility to Work

The following are the most common types of immigrants who are authorized to or can seek 
authorization to work as an employee in the United States.  See 8 C.F.R. 274a.12 for the complete 
list of categories of immigrants whose authority to work is either inherent in their status, or who may 
apply for an employment authorization document that permits them to work as an employee in the 
U.S.  Note that a grant of any of the forms of relief for victims of human trafficking described earlier 
provides work authorization.

The following are categories of immigrants for whom a grant of legal status also provides eligibility 
to work.

OO Lawful permanent residents

OO Conditional immigrants

OO Refugees and Asylees

OO Immigrants paroled by DHS into the U.S. as refugees 

OO Juveniles who have been approved by DHS for Special Immigrant Juvenile (SIJ) status

OO VAWA self-petitioners whose application has been approved

OO Immigrants granted a T visa or T non-immigrant status

OO Immigrants granted a U visa or U non-immigrant status

OO Immigrants granted continued presence

The following are some of the categories of immigrants whose immigration status enables them to 
apply for discretionary authorization to work.

OO Conditional immigrants who fail to file a timely application for LPR status pending request for 
waiver if removal proceedings have been stayed 

OO Immigrants paroled into the U.S. for humanitarian 
reasons or for public benefit to pursue an 
application for admission

OO Immigrants who have applied for asylum or 
withholding of removal may apply for employment 
authorization 150 days after completing the 
application for asylum

OO Immigrants who have applied for adjustment to 
LPR status

Eligibility for Federal Public Benefits

Where the victim is an immigrant, the victim’s 
immigration status will affect his or her eligibility for 
services and may substantially limit what a court or 
human service agency can do for the victim.  Federal 
law limits the eligibility of immigrants for many 
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benefits, including: SSI, SNAP (food stamps), TANF, Medicaid, CHIP, and other federal benefits.   
Immigrant eligibility for some benefits also may vary depending on the state or locality.  The 
restrictions do not apply to certain specified benefits such as:

OO emergency medical assistance;

OO short-term, non-cash, in-kind emergency disaster relief;

OO assistance for immunizations or treatment for symptoms of communicable diseases;

OO programs identified by the Attorney General that are available without regard to an individual’s 
income or resources, and are necessary to protect life or safety;

OO Women, Infants, and Children (WIC);

OO school lunch/breakfast; and

OO services provided by community clinics.

With regard to eligibility for benefits, there are two classes of immigrants, qualified and non-qualified 
non-citizens.  Temporary visa holders and undocumented immigrants are non-qualified non-citizens.  
An immigrant generally must be  “qualified” to be eligible for certain federal public benefits.  A 
federal public benefit is defined as:  

OO any grant, contract, loan, professional license, or commercial license provided by an agency of 
the United States or by appropriated funds of the United States; and

OO any retirement, welfare, health, disability, public or assisted housing, postsecondary education, 
food assistance, unemployment benefit, or any other similar benefit for which payments or 
assistance are provided to an individual, household, or family eligibility unit by an agency of the 
United States or by appropriated funds of the United States.

Each federal agency is charged with determining whether the benefits under its jurisdiction fall within 
this definition, or meet one of the many exceptions to this definition.  Only some federal agencies 
have made these determinations.

The following list summarizes which non-citizens are 
qualified immigrants for the purposes of eligibility for 
certain federal public benefits.  See 8 U.S.C. § 1641.  
Note that U visa holders are not defined as qualified 
aliens.

OO An immigrant who is lawfully admitted for 
permanent residence

OO An immigrant who is granted asylum

OO A refugee who is admitted to the United States

OO An immigrant who is paroled into the United 
States for a period of at least one year

OO An immigrant granted withholding of deportation 
or removal
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OO An immigrant who is granted conditional entry

OO An immigrant who is a Cuban or Haitian entrant

OO An immigrant who has been approved or has a pending petition that sets forth a prima facie case 
for relief as a VAWA self-petitioner 

OO An immigrant who has been granted a T visa or who has a pending application that sets forth a 
prima facie case for eligibility for a T visa.

Trafficking survivors who are certified by or receive an eligibility letter from the Office of Refugee 
Resettlement are eligible for federal benefits to the same extent as refugees, even if they do not 
meet the “qualified” immigrant definition.

The following are the key sections in federal immigration law, in U.S. Code Title 8, relating to 
eligibility for federally-funded benefits or services.  The law is complicated and full of exceptions, so 
judges should ensure that attorneys for immigrant human trafficking victims are able to advise their 
clients about these provisions.

OO 8 U.S.C. § 1611 – General eligibility for Federal public benefits;

OO 8 U.S.C. § 1612(a) – Limited eligibility for SSI and food stamps;

OO 8 U.S.C. § 1612(b) – Limited eligibility for TANF, Social Services Block Grants, and Medicaid; 

OO 8 U.S.C. § 1613 – Eligibility for Federal means-tested benefits;

OO 8 U.S.C. § 1621 – Eligibility for state or local public benefits; and

OO 8 U.S.C. § 1622 – Authority of a state to determine eligibility for state benefits. 

In addition, see 22 USC § 7105(b)—benefits eligibility for trafficking survivors.

Additional statutes and regulations provide options for states to provide federal Medicaid/CHIP 
to a broader group of lawfully residing children and/or pregnant women, or prenatal care women 
regardless of their status.  

In addition to the federal options, states have the authority to provide state or local benefits to 
federally ineligible immigrants, using their own funds.  The National Immigration Law Center 
provides more detailed information about immigrant eligibility for benefits, at http://www.nilc.org/
access-to-bens.html.

Immigration Consequences of Criminal Convictions

The eligibility of a non-citizen human trafficking victim for any of the immigration protections 
listed above under federal immigration law can be affected by an individual’s involvement in a 
state court criminal, family, or juvenile case.  A trafficker may force victims to commit crimes that 
potentially make the victim deportable, and the threat of deportation may apply both to lawful and 
undocumented immigrants.  Further, arrest and deportation can occur quickly, before the possibility 
that the individual is a trafficking victim can be investigated, so the fear of being deported is real 
even where the immigrant may have a valid defense to deportation.

ttp://www.nilc.org/access-to-bens.html
ttp://www.nilc.org/access-to-bens.html
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If a sex trafficking victim engages in other illegal activities for the trafficker, such as selling drugs or 
recruiting other victims, that additional criminal behavior could also make the victim ineligible for 
discretionary immigration benefits requiring a showing of admissibility or good moral character, 
including adjustment of status and naturalization.

Under federal immigration law, the term “conviction” means, with respect to an alien (both lawful 
and undocumented immigrants are considered aliens under federal immigration law), a formal 
judgment of guilt of the alien entered by a court or, if adjudication of guilt has been withheld, where:

OO a judge or jury has found the alien guilty or the alien has entered a plea of guilty or nolo 
contendere or has admitted sufficient facts to warrant a finding of guilt; and  

OO the judge has ordered some form of punishment, penalty, or restraint on the alien’s liberty to be 
imposed.

Juvenile delinquency dispositions are not considered convictions under federal immigration law.  
(Note, however, that juvenile conduct nonetheless in certain circumstances may be considered as 
grounds of inadmissibility.)

Something considered as a conviction under federal immigration law may not be considered a 
conviction under state law.  For example, the following all constitute a conviction under federal 
immigration law, if coupled with some form of punishment, penalty, or restraint on liberty:

OO admission on the record of facts supporting a conviction;

OO diversion, if there is a finding of guilt or admission of facts on the record that would support  
a finding of guilt;

OO deferred adjudication where plea of guilty or nolo contendere is entered; and

OO deferred adjudication coupled with rehabilitative treatment.

An expungement of a criminal conviction does not erase the conviction for immigration purposes.  
A presidential or gubernatorial pardon does erase 
certain, but not all convictions for immigration 
purposes.

The following table summarizes the major eligibility 
criteria for the immigration protections described 
above that may be affected by a state court case.  
As the table shows, the two most often recurring 
eligibility requirements for immigration protections 
that are available to victims of human trafficking are 
good moral character and admissibility.
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Figure1
Benefit Eligibility Requirements
T Visa OQ Severe form of trafficking

OQ Admissibility to get T visa and to adjust to LPR, with possible waivers for some crimes

OQ Good moral character to adjust to LPR status

VAWA Self-Petitioner OQ Abuse (battery or extreme cruelty) by U.S. citizen or lawful permanent resident

OQ Good moral character

OQ Admissibility to adjust to LPR status, with possible waivers for some crimes

U Visa OQ Victim of certain enumerated crimes

OQ Certification by a justice system official that he/she is helpful or likely to be helpful in the 
investigation or prosecution of the crime

OQ Admissibility to get U visa and to adjust to LPR status, with possible waivers for some 
crimes

Special Immigrant Juvenile OQ Required court findings including abuse, neglect, or abandonment

OQ Age

OQ Admissibility to adjust to LPR status, with limited waivers for some crimes

Both good moral character and admissibility can be affected by juvenile adjudications and 
convictions for a wide variety of criminal offenses.  USCIS typically asks an applicant applying for an 
immigrant protection to provide criminal record information including any arrests and convictions in 
order to determine whether the individual qualifies and should be granted as a matter of discretion 
the requested benefit.

Good Moral Character 8 U.S.C. § 1101(f)

As the above table shows, good moral character is a requirement for certain immigration protections 
such as VAWA and T non-immigrant status.  Federal immigration law does not define what good 
moral character is, but the statute contains a list of actions that negate it.  Federal immigration 
law provides that an individual who is or has engaged in any of the following is not of good moral 
character: 

OO conviction of an aggravated felony (after November 29, 1990);

OO conviction of or admission to acts which constitute the essential elements of

OQ a crime involving moral turpitude, with an exception for certain petty offenses, or

OQ a crime related to a controlled substance, with exception for a single offense of simple 
possession of 30 grams or less of marijuana (but see discussion of the residual clause below);

OO known or reasonably believed to have engaged in drug trafficking;

OO coming solely, principally, or incidentally to engage in prostitution or having engaged in 
prostitution within 10 years of the date of application for immigration benefits; 

OO engaged in or profited from the business of prostitution;
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OO confinement in a penal institution for an aggregate of 180 days or more as a result of one or more 
convictions;

OO multiple convictions with an aggregate sentence of five years or more;

OO receiving one’s primary income from illegal gambling; 

OO conviction of two or more gambling offenses;

OO being an habitual drunkard;

OO giving false testimony for the purpose of gaining or retaining immigration benefits;

OO smuggling aliens into the U.S.; 

OO polygamy; or

OO participation in Nazi persecution or religious persecution.

There is a residual clause providing that the fact an individual does not fall within any of these classes 
does not preclude a finding that he or she is not a person of good moral character for other reasons. 
In fact there are additional negative factors provided in regulations and other guidance, including 
having a protection order issued against the individual, being on probation or parole, some 
interactions with law enforcement, commission of other unlawful acts, failure to pay child support 
or file taxes, receipt of public benefits where fraud is involved, and willful failure to register for the 
Selective Service which may negate good moral character.  Further, the residual clause can override 
the exception for a single offense of simple possession of 30 grams or less of marijuana.  It is 
important to note that these are not situations where people are automatically denied naturalization 
for failure to show good moral character.  Nonetheless, when a naturalization applicant falls under 
these bases it is more likely than not that applicants will be denied naturalization for lack of good 
moral character, unless, in some instances where the applicants can show extenuating circumstances 
and/or using the balance test, the positive factors involved in granting the naturalization application 
outweigh the negative factors.

Inadmissible Aliens 8 U.S.C § 1182

To receive certain immigration benefits or to adjust to lawful permanent resident status, a person 
must meet the requirements of admissibility to the United States.  The following can make an alien 
inadmissible.  (In the list below, “Conviction” refers to a conviction in adult court.  “Admission” 
means a formal admission of conduct committed as an adult.) 

OO Conviction or admission to having committed acts constituting the essential elements of a 
crime involving moral turpitude, subject to a petty offense exception where a person has only 
committed one crime involving moral turpitude with a maximum sentence of one year or less and 
actual sentence of six months  

OO Conviction or admission to having committed acts constituting the essential elements of a crime 
relating to a controlled substance, with the possibility for a hardship waiver for a single offense 
of simple possession of 30 grams or less of marijuana or an offense occurring more than 15 years 
prior to the application for admission or adjustment of status

OO Being a current drug addict or abuser

OO Two or more convictions with an aggregate sentence of five years or more
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OO Known or reasonably believed to have engaged in trafficking in a controlled substance

OO Coming to the U.S. to engage in prostitution or having engaged in prostitution in the 10 years 
prior to application for admission, with exception that one act of soliciting prostitution for oneself 
does not preclude admissibility

OO Coming to the U.S. to engage in any other form of commercialized vice

OO Engaging in prostitution business, including directly or indirectly procuring or attempting to 
procure, or (within ten years of the date of application for a visa, admission, or adjustment of 
status) procuring or attempting to procure or to import, prostitutes or persons for the purpose of 
prostitution, or receiving or (within such ten-year period) having received, in whole or in part, the 
proceeds of prostitution

OO Known or reasonably believed to have engaged in trafficking in persons

OO Engaging in alien smuggling

OO Known or reasonably believed to have engaged in money laundering

OO Known or reasonably believed to have engaged in or come to the U.S. to engage in terrorist 
activity

OO Known or reasonably believed to have engaged in or come to the U.S. to engage in various acts 
of espionage, treason, or sedition

OO Making a false claim to U.S. citizenship for any benefit under local, state, or federal law

OO Engaging in visa fraud

OO Being a stowaway

OO Illegal voting

Aggravated Felony 8 U.S.C. § 1101(a)(43)

Aggravated felonies carry severe consequences including denial of an immigration application such 
as citizenship, loss of a green card and mandatory deportation with no chance ever to enter the U.S. 
again, mandatory detention, and federal criminal penalties (if a person illegally re-entered the U.S. 
after conviction of an aggravated felony and was deported).  

Conviction of an aggravated felony triggers mandatory deportation in almost all cases of those 
lawfully present with no judicial consideration of individual circumstances.  It is also a bar to 
establishing good moral character if the conviction occurred after November 29, 1990 and thus 
prevents the person from obtaining certain immigration protections and from ever being able to 
naturalize.  

Relevant to victims of abuse, conviction of an aggravated felony is a bar to VAWA, at least if the 
conviction occurred after November 29, 1990, and a very serious obstacle to Special Immigrant 
Juvenile Status or T or U visa status.  In addition, many offenses that are aggravated felony offenses 
also come within the moral turpitude or drug offense grounds, and are bars in that way.  Even if the 
person is eligible to apply for relief, an aggravated felony is a very serious negative discretionary 
factor.  Furthermore, a conviction of an aggravated felony is weighed heavily as a matter of discretion 
by immigration authorities and may lead to denial of an immigration protection or benefit.  Finally, a 
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non-permanent resident (including a conditional permanent resident) who has an aggravated felony 
conviction can be removed from the U.S. without a hearing before an immigration judge, in which 
case they will not be permitted to apply for any immigration protection or benefit they would be 
eligible for, regardless of equities or hardship.

Federal immigration law contains a long list of crimes that are classified as aggravated felonies, some 
of which may be neither aggravated nor classified as felonies under the laws of some states.  Further, 
there is no definitive list of which specific state crimes may be considered aggravated felonies under 
federal immigration law.  Some crimes require a term of imprisonment of one year or more imposed 
by a judge to qualify as an aggravated felony, while others require no minimum sentence at all.  For 
those offenses that require a jail or prison sentence, the length of the term includes time for which 
imposition or execution of the sentence was suspended. 

The following are some of the more common aggravated felonies:

OO murder;

OO rape;

OO sexual abuse of a minor;

OO crime of violence, as defined in federal law under 18 U.S.C. § 16, with a term of imprisonment of 
one year or more;

OO theft, forgery, burglary, or receipt of stolen property offense, with a term of imprisonment of one 
year or more;

OO obstruction of justice with a term of imprisonment of one year or more;

OO fraud or deceit offense if the loss to the victim exceeds $10,000; 

OO firearms trafficking; and 

OO drug trafficking.

With regard to what constitutes a sentence to a term of imprisonment, federal immigration law 
provides that “Any reference to a term of imprisonment or a sentence with respect to an offense is 
deemed to include the period of incarceration or confinement ordered by a court of law regardless 
of any suspension of the imposition or execution of that imprisonment or sentence in whole or in 
part.”  A sentence of incarceration that is suspended for probation is still a sentence for the full term 
of the possible incarceration.  A sentence solely to probation with no incarceration is not a sentence 
to a term of imprisonment.

As noted above, a crime that meets the definition of a crime of violence under 18 U.S.C § 16 may be 
an aggravated felony if it also has a term of imprisonment of one year or more.  A crime qualifies as a 
crime of violence if it involves:  

OO the use, attempted use, or threatened use of physical force against the person or property of 
another; or

OO a felony that involves a substantial risk that physical force against the person or property of 
another may be used.
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Many misdemeanors may fall within the definition of an aggravated felony.  The following are a few 
examples of misdemeanor convictions that, coupled with a sentence to a term of imprisonment of 
one year or more, even if the sentence is suspended, qualify as an aggravated felony:

OO shoplifting or any theft of property;

OO joyriding;

OO assault with intent to commit great bodily harm;

OO accessory after the fact;

OO making threats of violence; and

OO in some Circuits, a misdemeanor conviction of consensual sex with a person under age 18, or 
conduct with lewd intent toward a minor, is an aggravated felony even if no sentence is given.

Crime Involving Moral Turpitude

A crime involving moral turpitude (CIMT) is a crime that contains an element of fraud or other behavior 
considered morally offensive.  This category is deceptive, as many crimes classified as a crime involving 
moral turpitude may be considered very minor, and even classified as infractions or misdemeanors, under 
state law. 

Inadmissibility for a moral turpitude conviction (in adult court) is a bar to Special Immigrant Juvenile 
Status, and unless a waiver is granted, is a bar to applications for VAWA, T visa, U visa, and for lawful 
permanent resident status.

There is no statutory definition of a crime involving moral turpitude in the relevant section of federal 
immigration law, so all of the crimes so classified depend on case law from the immigration courts or 
federal Circuit Courts.  Case law is not all that helpful either.  For example, the most commonly applied 
definition of a crime of moral turpitude from the federal case law is the rather vague, “an act of baseness, 
vileness or depravity in the private and social duties which a man owes to his fellow men, or to society 
in general, contrary to the accepted and customary rule of right and duty between man and man.”  The 
courts have interpreted this to include crimes that involve:

OO evil or malicious intent or inherent depravity;

OO intent to commit great bodily harm; 

OO intent to defraud, including theft where there is an intent to permanently deprive an owner of 
property; or

OO in some cases, lewd intent or recklessness.

Neither the seriousness of the crime nor the severity of the sentence is determinative of whether a 
crime is a crime involving moral turpitude.

The statute and not the actual behavior controls; the aspect of moral turpitude must be a necessary 
element of the crime as defined by state statute.  If a person could be convicted of the crime, as 
defined by statute, without an aspect of moral turpitude, it is not a crime involving moral turpitude.  
Where the crime as defined by statute includes both crimes that qualify as moral turpitude and 
crimes that do not, the Circuits are split as to what further analysis the immigration judge may 
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undertake.  In some Circuits the record of conviction, including indictment, plea, verdict, and 
sentence, and other evidence of what specific elements were involved, may be considered to 
determine what elements the person was convicted of.  In other Circuits, an immigration judge 
confronting a record of conviction that is vague as to certain elements, may make a factual inquiry 
into the circumstances of the offense.

The following are some common crimes that are considered minor in state law that can qualify  
as a crime involving moral turpitude:

OO petty theft (for example, turnstile jumping has been found to be a CIMT);

OO fraud;

OO perjury; and

OO prostitution (both for the prostitute and the customer).

Regular criminal negligence does not involve moral turpitude.  A crime involving intent or reckless 
behavior to commit great bodily harm may be a crime involving moral turpitude if there is specific 
intent to cause physical injury or reckless behavior causing serious bodily injury.  Knowing gross 
deviation from a reasonable standard of care is reckless behavior, but reckless behavior alone is not 
enough to constitute a crime involving moral turpitude, unless coupled with the infliction of serious 
bodily injury.

Conviction of even one crime involving the elements of moral turpitude, or attempt or conspiracy to 
commit such a crime, renders the person inadmissible.  In addition, conviction of a crime involving 
moral turpitude is a bar to establishing good moral character if committed within the specified 
statutory time period for which good moral character must be shown.  There are two exceptions 
to these penalties.  First, there is a petty offense exception, which applies to an individual who has 
committed just one crime involving moral turpitude, and the crime carried a maximum possible 
sentence of one year or less and actual sentence of less than six months.  Second, there is a youthful 
offender exception, which applies to a person convicted as an adult of just one CIMT, which was 
committed while under 18 years of age, if the conviction and resulting imprisonment ended at least 
five years earlier.  

III. Implications for the State Courts

As awareness of the incidence of human trafficking and concern for the welfare of the victims 
increase, state courts can expect to face increasing demands placed on them in cases that involve 
human trafficking victims, including assisting victims facing immigration consequences for acts 
committed under the influence of a trafficker, providing necessary documentation for victims who 
apply for federal immigration protections, and assuring safety for victims in court.  Some of these 
roles raise may difficult ethical issues for judges.

Immigrant human trafficking victims who are coerced into the commission of crimes face some 
serious risks in state court not only due to the physical or psychological trauma associated with being 
a victim of human trafficking, but because of the immigration legal challenges they face.  Conviction 
of many of these trafficking crimes may carry negative immigration consequences for the victim who 
is a non-citizen, including making the victim deportable (loss of current legal status), ineligible for 
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immigration protections including unable to adjust to lawful permanent resident status, and unable 
to become a naturalized citizen.  Courts need to be aware of ways in which victimization can affect 
both lawful and undocumented immigrants and what steps a judge may take to assist those victims.

On the other hand, there are opportunities for lawful and undocumented immigrants to get 
temporary or permanent lawful status to remain in the United States based on immigration benefits 
and protections in federal immigration law for victims of human trafficking.  State court cases 
can have an important effect on the eligibility of immigrant trafficking victims eligible for those 
protections.  The granting of these protections is handled primarily by the USCIS.  A non-citizen 
who believes he or she is eligible for such a protection must apply to USCIS and meet the burden of 
proof of eligibility as well as show that he or she deserves the protection as a matter of discretion.  
For most of the protections the process requires two steps, first applying for a temporary, time-
limited visa and then applying for LPR status within the specified time limit of the temporary visa.  
Becoming a lawful permanent resident is a prerequisite to becoming a naturalized U.S. citizen.

Assisting Human Trafficking Victims Coerced into Criminal Acts

Human trafficking victims may be coerced into the commission of some of the above crimes due 
to the physical or psychological trauma associated with being a victim of human trafficking and 
thus appear in court as a defendant to a criminal charge.  Some of the more common crimes that a 
trafficking victim may be forced to commit at the behest or under the influence of a trafficker include 
the following:

OO prostitution; 

OO drug sales;

OO theft;

OO illegal peddling; and

OO recruiting other victims.

As discussed earlier, conviction of any of the above crimes can carry serious negative consequences 
for the immigrant victim’s rights under federal immigration law and eligibility for immigration 
protections, and these consequences may far exceed the potential punishment for the criminal acts. 

If the defendant can claim that the crime was committed as a result of coercion due to the physical 
or psychological trauma associated with being a victim of human trafficking, the coercion may have 
legal consequences for the defendant’s criminal liability, including the following:

OO the coercion may negate the requisite criminal intent, so an essential element of the crime is 
missing and the offender cannot be convicted;

OO even if all elements of the crime are present under state law so that the offender may be found 
guilty of the criminal charge, the coercion may justify absolving the offender in whole or in part 
from the consequences of the behavior; and

OO the coercion may provide grounds for vacating the conviction at a later date.

Some possible options that may be available to a judge where the commission of a crime may have 
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been influenced by human trafficking victimization include the following:

OO refuse to accept a guilty plea where the defendant may have committed a crime due to the 
human trafficking victimization;

OO identify cases where the prosecution’s proof may indicate that a crime was committed under 
coercion due to victimization so that criminal intent or another essential element of the crime is 
negated;

OO continue the case to allow the defendant to enter proof that a crime was committed as a result 
of victimization so that criminal intent or another essential element of the crime is negated, if the 
prosecution’s case does not provide proof; and

OO continue a case to allow the defendant to raise an affirmative defense if the victimization doesn’t 
negate an essential element of the crime.

If an immigrant defendant pleads guilty and there is any punishment, penalty, or restraint ordered by 
the court, the plea constitutes a conviction under federal immigration law even if the defendant is 
absolved in whole or part from the consequences of the behavior.  

As discussed earlier, with respect to eligibility for a T visa, conviction of a crime committed as result 
of victimization from human trafficking may be waived by USCIS as a requirement of admissibility.  
When the victim later applies for LPR status, however, crimes committed after the T visa is granted 
may still result in inadmissibility and negate good moral character and therefore make the victim 
ineligible for adjustment to LPR status based on the T visa.  Avoiding a conviction may thus still be 
important to the victim.

Further, where the victim of human trafficking is an immigrant, when the victim is convicted of a 
crime coerced by trafficking, the potential consequences far exceed the possible criminal penalties.  
The conviction may even make a lawfully present immigrant defendant deportable (triggering loss 
of legal status), and this can result even if the state court judge determines at the punishment phase 
that the defendant should not be punished for the crime due to mitigating circumstances stemming 
from the effects of being a human trafficking victim.

Juvenile victims of human trafficking may engage in a variety of criminal activities for their trafficker, 
including prostitution, drug sales, theft, or recruiting other victims.  With regard to immigrant 
juveniles in delinquency proceedings, a simple advisement as part of a plea colloquy that a guilty 
plea to the charges might have consequences for their immigration status may not be adequate for 
advising juveniles.  A juvenile’s judgment can affect competence to plead guilty.  A juvenile may be 
more likely to focus on the short term benefits of pleading guilty, such as immediate release, rather 
than long term consequences such as immigration consequences.  Further, as noted above, the 
court may need a guilty plea in the delinquency proceeding in order to place the victim into certain 
services, and that guilty plea may affect the juvenile immigrant human trafficking victim’s eligibility 
for protections under federal immigration law.  

An immigrant juvenile is unlikely to be able to comprehend all the ramifications without the 
assistance of a defense attorney who is familiar with federal immigration law.  The juvenile court 
judge may also want to take steps to assure both that the defense attorney has advised the 
juvenile of the possible immigration consequences of a plea and that the juvenile understood the 
advisement.



Chapter 3   |   Human Trafficking and Immigrant Victims: What Can State Courts Do?

67

Assuring Immigrant Defendants Receive Appropriate Legal Advice

The U.S. Supreme Court, in Padilla v. Kentucky, 559 U.S. 356 (2010), held that failure of a defendant’s 
attorney to competently and affirmatively advise the defendant about the potential immigration 
consequences of pleading guilty to a criminal offense constitutes ineffective assistance of counsel.  
While the Supreme Court did not specify the duties of state criminal court judges to assure that 
immigrant defendants have been advised of the immigration consequences of a guilty plea, a 
growing number of states now require, either through statute, court rule, or plea acceptance form, 
that judges investigate whether non-citizen criminal defendants have been advised of the potential 
immigration consequences of a guilty plea. 

Even without a specific state requirement or court rule that the judge assure that a defendant has 
been advised of immigration consequences of a guilty plea before accepting the plea, after Padilla 
it is likely that many judges will feel that they have an ethical duty to do so to assure fundamental 
fairness for immigrant defendants.  

Judges who decide or are required to provide immigration advisals may want to issue them to all 
defendants regardless of immigration status and for all pleas, admissions, and findings of guilt.  
Because of the complexity of immigration law, judges should assume that any criminal charge 
has potential immigration consequences.  However, it is the duty of defense counsel to provide 
specific individualized advice about the actual immigration consequences to the defendant.  Judges 
may also want to be aware that any questions posed to defendants and counsel that risk eliciting 
immigration or citizenship status could unlawfully or unfairly prejudice a defendant in later criminal or 
immigration proceedings.    

If a defendant indicates in court that he or she has not been advised of the possible immigration 
consequences of a guilty plea, the judge may consider refusing to accept the plea until the 
defendant has been properly advised.  Judges may also find that defense attorneys representing 
immigrants may request time to investigate the potential immigration consequences before advising 
a client to enter a guilty plea, in order to meet the requirements for effective representation set 
forth in Padilla.  Judges may want to accommodate such requests and not allow the prosecution to 
force a plea so that defense counsel does not render 
ineffective assistance of counsel.

Further, there may be cases where an immigrant 
defendant charged with a misdemeanor may be 
unrepresented and not have a right to appointed 
counsel, but conviction of the misdemeanor may 
still carry immigration risks.  For example, certain 
misdemeanors, such as theft, fraud, perjury, and 
prostitution, may qualify as crimes involving 
moral turpitude under federal immigration law, 
triggering loss of immigration status or ineligibility 
for immigration protections or benefits.  There are 
no clear answers as to what the judge should do in 
cases involving unrepresented immigrant defendants.  
One approach might be to advise any defendant 
who offers a plea of guilty or nolo contendere 
that such a plea by a non-citizen may result in 
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deportation, exclusion from admission to the United States, or denial of naturalization under the 
laws of the United States.  The court could then offer the defendant an opportunity to retain or to 
request appointment of counsel in order to consider the appropriateness of the plea in light of the 
advisement, if the defendant so desires.  Judges may want to warn defendants that the lack of such 
advice is one of the risks of proceedings pro se.

Uses of Court Records

As discussed earlier, good moral character and admissibility are key eligibility requirements for a 
wide range of immigration protections and benefits.  Both good moral character and admissibility 
can be affected by convictions for a wide variety of criminal offenses.  Therefore, as part of the 
process to determine whether to grant a requested immigration benefit, USCIS typically asks an 
applicant to provide records relating to any arrest and also any such convictions.  For every case 
during a period relevant for an immigration benefit, USCIS asks the applicant to provide court 
records detailing the following information:

OO What crime was the applicant charged with?

OO What was the outcome of the case?

OO If there was a conviction, what was the sentence?

OO Did the applicant complete the sentence?

As some of the crimes that can affect good moral character or admissibility include misdemeanors as 
well as felonies, all levels of courts may receive requests for court records by immigrant defendants 
applying for benefits.  With regard to juvenile court records, while USCIS may occasionally request 
them, in many states due to juvenile confidentiality laws, a court order will be required for the court 
clerk to release them.

The Judge’s Role in Documenting Eligibility Criteria for SIJS, T Visas,  
and U Visas

Some of the immigration benefits available to victims of human trafficking require either a finding 
by a judge or certification by a justice system official, which could be a judge or other official.  An 
applicant to USCIS for Special Immigrant Juvenile status must provide a specific set of findings 
signed by the judge, with supporting findings of fact to justify the required findings.  The U visa 
application requires certification by a justice system official that the victim has been or is likely to be 
of assistance in the investigation or prosecution of the perpetrator.  The T visa application does not 
require any certification, but such a certification can be helpful to the victim in justifying eligibility 
for the visa.  With regard to eligibility for a VAWA self-petitioner, court findings are often the primary 
source of proof establishing the extent of abuse. 

Referral to Services

As noted earlier, judges need to be aware of any required findings or orders required in order to get 
a trafficking victim into services, juvenile and adult.  If the victim is in court as a criminal defendant, 
there may be circumstances where the state court is unable to provide services to an adult or juvenile 
offender unless the court has a conviction to give the court the jurisdiction to order the person into 
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a treatment program.  That conviction may affect the individual’s eligibility for certain immigration 
benefits.

Where a criminal case may involve a trafficking element but the prosecutor has elected to file an 
alternative charge against the perpetrator, such as procuring prostitution or false imprisonment, 
the court’s ability to refer the victim to services becomes more complicated.  While the court may 
not have any jurisdiction to order or place the victim into services, if the victim is in court as the 
victim of the defendant or as a witness against a defendant, the court may be able to work with 
the prosecutor’s victim assistance program or with a human services agency to refer the victim to 
services.

Getting trafficked juveniles into services can be difficult.  For juvenile delinquency cases, the case is 
adjudicated in the county where the crime was committed but the disposition is determined in the 
county where the juvenile lives.  As a result, there is a need for cross-jurisdictional coordination to 
ensure that human trafficking victims are identified and provided appropriate services.  State services 
may be available for juveniles prosecuted in one county and sent to another for supervision and 
services.

Issues of Safety for Trafficking Victims

Judges need to be aware of some issues relating to the safety and protection of trafficking victims, 
particularly those who are charged with crimes committed on behalf of or at the direction of a 
trafficker.

OO Judges may want to be aware of indicators of trafficking in order to be able to identify situations 
when it may be necessary to take steps to protect someone who shows signs of being a 
trafficking victim.

OO Where a trafficking victim is in court as a criminal defendant, the trafficker may be in the 
courtroom, so the judge must be careful in framing questions to the potential trafficking victim.

OO A guilty plea by a trafficking victim charged with a crime, such as prostitution, may give the 
trafficker more control over the victim.

OO Trafficking victims may be reluctant to testify against their traffickers, particularly in cases where 
the trafficker is being charged with a lesser offense that may make the trafficker eligible for 
immediate release on probation.

OO There may be a need for a protocol with prosecutors and defense attorneys to identify a potential 
trafficking victim before the victim has to testify in open court.

OO Judges need to be aware of local resources to assist trafficking victims.

Ethical Issues in Assisting Immigrant Trafficking Victims

Judges are concerned about acting as an advocate for a human trafficking victim in the context 
of a criminal prosecution without compromising their neutrality.  In juvenile cases all juveniles 
have an attorney appointed, and a Guardian ad litem (GAL) may intervene to protect a victim.  In 
cases involving adult victims who are in court as criminal defendants, judges can slow down the 
proceedings and can ask questions of prosecutors and defense attorneys to investigate whether 
potential trafficking issues have been considered.
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Where a case involves possible trafficking situations and the victims are not part of the legal 
proceedings or no victims have been identified, the judge will not have any direct contact with the 
victims.  It is not clear whether a judge can do anything to assist victims in that circumstance, as even 
raising the possibility that human trafficking is involved may affect the court case and compromise 
the judge’s neutrality.

IV. Guidelines for Recognizing a Potential Immigrant Human Trafficking 
Situation

This section is designed to help judges recognize situations that may involve issues of human 
trafficking, including case types and the characteristics of victimization, and identify how and when 
immigration status may be important.  It is not meant to provide definitive methods for a judge to 
investigate who is an immigrant or a victim of human trafficking, but rather to help a judge spot 
issues and identify situations that may give a judge cause to exercise caution.

Identifying Immigrants Involved in Court Cases

Judges can rarely be certain about the actual risks facing an immigrant party, given the 
complexities of Federal immigration law.  As a result, judges need to be cautious about making 
assumptions concerning immigration status and acting on those assumptions.  Many public 
defender organizations are concerned about a judge specifically asking an individual about his 
or her immigration status, as that inquiry could be a source of danger to the immigrant.  In many 
cases it may be desirable for the judge to leave it up to the parties to decide whether and in what 
circumstances to raise immigration status as an issue, keeping in mind the possibility that raising 
immigration issues in order to take steps to protect the party may cause that party unanticipated 
immigration problems. 

There may be information in the case file, such as a jail record, that indicates the immigration 
status of a defendant.  The expansion of the Secure Communities program, in which fingerprints 
of individuals booked into local jails are compared to the Department of Homeland Security’s 
immigration databases through data sharing between the FBI and Immigration & Customs 
Enforcement (ICE – the interior immigration enforcement arm of DHS), has led to increased 
identification of immigrants whose immigration status may be at risk.  Further, as all individuals 
booked are screened, many with lesser crimes are coming to the attention of ICE, and as the 
discussion above illustrates, many crimes that are considered minor under state law can make 
a lawful or undocumented immigrant ineligible for some of the federal protections for human 
trafficking victims.

The problems for the judge are compounded in cases where the defendant or victim does not 
have attorney representation.  There may be cases where an immigrant offender charged with a 
misdemeanor may be unrepresented and not have a right to appointed counsel, but conviction 
of the misdemeanor may still carry a risk of deportation.  For example, certain misdemeanors may 
qualify as crimes involving moral turpitude.  These are crimes involving fraud or immoral behavior, 
such as theft, fraud, perjury, and prostitution.  In those situations, the judge may feel it appropriate 
to inquire about the immigration status of a party in court who appears to be a victim of human 
trafficking.
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Identifying Trafficking Victims

The burden of identifying human trafficking victims falls on officials from across the entire justice 
system, including law enforcement officers, human service providers, prosecutors, defense attorneys 
representing possible trafficking victims who are charged as criminals, judges, and probation officers.  
The court may be the last recourse for a trafficking victim to get help if other parts of the justice 
system have missed the signs of victimization, and this could be the last chance for an immigrant 
victim to get on a path to obtain immigration relief.  This may be much more difficult for a judge 
to do in misdemeanor cases, particularly in high volume courts where trials tend to move quickly 
through the courtroom.

Human trafficking can involve trafficking both for commercial sex and for labor, either domestic or 
commercial.  The following are ways in which a trafficking victim might come before the courts:

OO A trafficked person is most likely to come before the courts, both adult and juvenile, in the 
context of a prosecution for prostitution.  Distinguishing between a prostitute and a victim of 
human trafficking can be difficult, and many judges may not even be aware of the possibility.

OO A trafficking victim might be identified in the process of determining conditions for probation, 
juvenile diversion, or other forms of alternative to detention if the offender is asked pertinent 
questions about his or her living conditions or details of employment.  Judges should be aware 
that increasingly, juveniles are being recruited by drug cartels in their home countries or at the 
border on entering the U.S. and forced to engage in drug trafficking while in the U.S.  Their 
undocumented status makes them vulnerable to coercion.

OO Sometimes trafficking victims will also engage in other illegal activities for their traffickers, such as 
selling drugs or recruiting other girls for prostitution.

OO Labor trafficking victims may appear in a variety of criminal or civil cases, including wage disputes, 
municipal ordinance enforcement, illegal peddling, and others.  They may also be susceptible to 
victimization, particularly if they are in the country illegally, as criminals will assume that they will 
not report thefts or other crimes committed against them.

One critical issue with regard to understanding and assessing human trafficking cases is that 
potential human trafficking cases are often prosecuted under lesser charges that are easier to prove 
and carry similar penalties.  Crimes that may be used as surrogates for a human trafficking charge 
include, among others, compelling prostitution, promoting prostitution, kidnapping, unlawful 
imprisonment, assault, family violence, and drug crimes.  This may make it difficult to identify the 
victim of the crime as a human trafficking victim, as nobody in the justice system may be looking for 
a trafficking victim in those cases.  Further, these lesser charges are often classified as misdemeanors 
and handled in high volume calendars where trials tend to move quickly through the courtroom.  The 
speed of the trials may make it more difficult for a judge to identify possible signs of trafficking.

Justice system officials should also be alert to human trafficking issues in the investigation and 
prosecution of child protection and juvenile delinquency cases, particularly as juvenile detention 
facilities sometimes serve as fertile recruiting ground for traffickers, and even some foster parents 
have engaged in trafficking.  Traffickers have also tried to obtain guardianship over juvenile 
trafficking victims.  Further, trafficking victims may not view themselves as such.  They may have 
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become dependent on the trafficker or believe that the trafficker is a boyfriend, so they may actually 
run away from a foster home or other placement to rejoin a trafficker.

Case types that may involve elements of human trafficking are listed in the box below.  In some of 
these cases the possible presence of human trafficking may not have been raised or even considered 
by the parties to the case.  In other cases the victims may not be present in court as part of the legal 
proceedings or even identified as human trafficking victims.

Figure 2
Case Types

OQ Prostitution – In a prostitution case, it can be difficult to distinguish between acts of prostitution committed as an offender 
or as a victim of human trafficking.

OQ Gang activity – Gangs often supplement income through sex or labor trafficking.

OQ Drug sales – Drug sales may be forced on a victim by a trafficker.

OQ Drug use – Drugs may be used to control a trafficking victim.

OQ Illegal peddling – Peddling may be forced on a trafficking victim by a trafficker.

OQ Theft – A trafficker may coerce a victim into stealing in order to provide extra income for the trafficker.

OQ Human trafficking – The victim may be required to recruit other victims for the trafficker or be rewarded for doing so.

OQ Code violations – Code violations that involve overcrowded sleeping areas in business locations for employees may 
indicate labor trafficking or in residential settings may indicate either labor or sex trafficking.

OQ Delinquency – Trafficking victims who are placed in a juvenile detention center may be forced by the trafficker to recruit 
other victims in the detention center.

OQ Juvenile status offenses – Runaways and truants are especially vulnerable to becoming trafficked.

OQ Child abuse and neglect – Abused children are vulnerable to trafficking, and some parents may be trafficking their children, 
either for sex or labor.

OQ Guardianship – There have been cases in which a trafficker has applied for guardianship over their victims.

A study conducted in 2012 funded by the National 
Institute of Justice (NIJ) found that the following were 
elements of cases identified by law enforcement as 
possible sex or labor human trafficking violations.
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Figure 3
Case Elements

OQ Threatening or actual physical or non-physical harm which compels the victim to perform labor or services to avoid harm.

OQ Use or threatening use of law to exert pressure on another person to perform labor or services.

OQ Demeaning or demoralizing the victim (e.g., through verbal abuse or humiliation).

OQ Disorienting and depriving the victim of alternatives (e.g., isolation, restricted communication, debts, monitoring).

OQ Diminishing resistance and debilitating the victim (e.g., by denial of food, water, or medical care or by use of drugs or 
alcohol).

OQ Deceiving about consequences (e.g., overstating risks of leaving or rewards of staying, feigning ties to authorities or hit 
men/gangs).

OQ Dominating, intimidating, and controlling (e.g., by abuse, an atmosphere of violence, display of weapons, rules, and 
punishments).

OQ Knowingly recruiting, enticing, harboring, transporting, providing, obtaining, or maintaining a person for purposes of a 
commercial sex act.

OQ Knowingly benefiting financially or receiving something of value by participating in the above commercial sex venture.

OQ Knowingly or recklessly disregarding that force, fraud, or coercion would be used to cause a person to engage in 
commercial sex acts.

OQ Sex trafficking of a victim under the age of 18.

OQ Past involvement of the suspect or victim in suspected human trafficking activities.

Farrell, A., McDevitt, J., Pfeffer. R., Fahy, S., Owens, C., Dank, M, and Adams, W. (2012).  Identifying Challenges to Improve the 
Investigation and Prosecution of State and Local Human Trafficking Cases.  (Washington, D.C.; National Institute of Justice)

The lack of presence of an element listed above may merely reflect the fact that law enforcement 
investigation did not look for that element.  Further, any given human trafficking case will typically 
involve only some of the above elements, so it is not necessary that all be present.

Indicators of human trafficking that might assist court personnel and other justice partners include 
a variety of behaviors that reveal a mindset of fear, distrust, denial, and conflicting loyalties.  For 
example, trafficking victims may (1) develop general feelings of helplessness, shame, guilt, self-
blame, and humiliation; (2) suffer from shock and denial, or display symptoms of post-traumatic 
stress disorder, phobias, panic attacks, anxiety, and depression; (3) suffer from sleep or eating 
disorders; (4) become addicted to drugs and alcohol as a way to cope with or “escape” their 
situation, or as a method of control used by their traffickers; (5) become emotionally numb, 
detached, and disassociated from the physical and psychological trauma and display “flat affect”; 
or (6) experience “trauma bonding” with the trafficker, positively identifying with the trafficker and 
believing that, despite repeated abuse, the trafficker is a loving boyfriend, spouse, or parent. 

Many trafficking victims suffer serious health issues, including (1) signs of physical abuse, such as 
bruises, broken bones, burns, and scarring; (2) chronic back, visual, or hearing problems from work 
in agriculture, construction, or manufacturing; (3) skin or respiratory problems caused by exposure 
to agricultural or other chemicals; (4) infectious diseases, such as tuberculosis and hepatitis, which 
are spread in overcrowded, unsanitary environments with limited ventilation; (5) untreated chronic 
illnesses, such as diabetes or cardiovascular disease; or (6) reproductive health problems, including 
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sexually transmitted diseases, urinary tract infections, pelvic pain and injuries from sexual assault, or 
forced abortions.

If any of the following personal, work, or living conditions regarding a defendant, victim, or witness is 
evidenced during a trial, they may indicate that the individual is a victim of human trafficking:

OO is not allowed to speak to anyone alone;

OO is not being paid, is paid very little, or has pay applied directly to reducing debt;

OO cannot leave his or her job;

OO cannot come and go freely;

OO lives in the workplace or with many others in a confined area;

OO has to ask permission to eat/sleep/go to the bathroom;

OO has locks on doors/windows that he or she cannot unlock; or

OO does not have access to identification or travel documents.

Other possible indicators of trafficking include:

OO homelessness;

OO lack of education or not attending school;

OO work in massage parlors, dance halls, or similar establishments;

OO unexplained bruises;

OO unusual behavior, such as uncooperativeness, fear, or anger;

OO dependency relationships with older adults; and

OO possession of unusually expensive items such as jewelry, expensive cell phones, etc.

An understanding of the screening tools used by service providers, probation officers, and others 
to identify trafficking victims may help the state courts identify situations where evidence in a trial 
indicates that a participant may be a trafficking victim.  
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V. Additional Tools and Resources

The Human Trafficking and the State Courts Collaborative – (http://www.htcourts.org): This is the 
web site for the State Justice Institute-funded Human Trafficking and the State Courts Collaborative.  
It contains a wide variety of information, research, and training resources produced by the partners 
in the collaborative related to ways in which state courts deal with issues of labor and sex trafficking.  
The site contains an information card on Immigration Rights for Human Trafficking Victims, 
prepared as a short summary of the issues discussed in this Chapter.  

State Justice Institute – (http://www.sji.gov): This is the web site of the State Justice Institute, the 
funding organization for the Collaborative.

Present members of the Collaborative – The following are links to the web sites of the six members 
of the Collaborative, the Center for Public Policy Studies, the Center for Court Innovation, The 
National Judicial College, Legal Momentum, the National Association of Women Judges, and the 
National Council of Juvenile and Family Court Judges.

OO Center for Public Policy Studies: http://www.centerforpublicpolicy.org

OO Center for Court Innovation: http://www.courtinnovation.org

OO National Judicial College: http://www.judges.org 

OO Legal Momentum: http://www.legalmomentum.org 

OO National Association of Women Judges: http://www.nawj.org

OO National Council of Juvenile and Family Court Judges: http://www.ncjfcj.org

http://www.htcourts.org
Immigration Rights for Human Trafficking Victims
http://www.sji.gov
http://www.centerforpublicpolicy.org
http://www.courtinnovation.org
http://www.judges.org
http://www.judges.org
http://www.nawj.org
http://www.ncjfcj.org
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Other organizations and resources

The following are links to web sites of other organizations that have programs and resources on 
justice system responses to issues of human trafficking.

OO http://www.polarisproject.org: The Polaris Project is a non-profit organization aimed at providing 
information, technical assistance, training, and services to combat human trafficking and modern 
day slavery.

OO http://www.ilrc.org: The Immigrant Legal Resource Center provides research, training and 
technical assistance on immigration law and policy.

OO http://www.nilc.org/access-to-bens.html: This web site of the National Immigration Law Center 
provides more detailed information about immigrant eligibility for benefits.

Governmental agency web sites

OO http://www.dhs.gov/topic/human-trafficking: The Department of Homeland Security has an 
extensive program to fight human trafficking.

OO http://www.acf.hhs.gov/programs/endtrafficking: The Administration for Children and Families 
of the United States Department of Health and Human Services has programs and resources to 
combat human trafficking and provide assistance to victims.

OO http://www.uscis.gov/humanitarian/victims-human-trafficking-other-crimes/victims-human-
trafficking-t-nonimmigrant-status: The United States Citizenship and Immigration Services 
handles decisions regarding eligibility of immigrant trafficking victims for immigration benefits 
and protections, including T visas, U visas, Special Immigrant Juvenile Status, and VAWA self-
petitioner status.  The following web sites provide information on different programs within 
USCIS:

OQ http://www.uscis.gov/humanitarian/victims-human-trafficking-other-crimes 

OQ http://www.uscis.gov/green-card/special-immigrant-juveniles/special-immigrant-juveniles-
sij-status 

OQ http://www.uscis.gov/humanitarian/battered-spouse-children-parents

OQ http://www.gpo.gov/fdsys/browse/collectionUScode.action?collectioncode=uscode   
This code is a link to the U.S. Code of general and permanent laws.

http://www.polarisproject.org
http://www.ilrc.org
http://www.nilc.org/access-to-bens.html
http://www.dhs.gov/topic/human-trafficking
http://www.acf.hhs.gov/programs/endtrafficking
http://www.uscis.gov/humanitarian/victims-human-trafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status
http://www.uscis.gov/humanitarian/victims-human-trafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status
http://www.uscis.gov/humanitarian/victims-human-trafficking-other-crimes
http://www.uscis.gov/green-card/special-immigrant-juveniles/special-immigrant-juveniles-sij-status
http://www.uscis.gov/humanitarian/battered-spouse-children-parents
http://www.gpo.gov/fdsys/browse/collectionUScode.action?collectioncode=uscode



